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Executive Summary  

The Office of the Auditor General (OAG) has carried out the performance audit focusing on the 

monitoring of commitments implemented by PAK, commitments made by the buyers of Socially 

Owned Enterprises (SOEs). The audit was mainly focused on the Control and Oversight Unit, as 

the main stakeholder in the monitoring of “Commitment Agreement”. 

One of the methods applied during the SOEs privation process is the sale through Special Spin-off. 

This method implies sale upon conditions.  Privatisation of SOEs through special spin off started 

on 2005 by the Kosovo Trust Agency (KTA) and was carried on later in 2008 by the Privatisation 

Agency of Kosovo (PAK).   

The audit objective was to assess whether or not KTA/PAK has properly monitored the 

implementation of commitments made by the buyers of SOEs and draw lessons from the 

monitoring process.  

The reason for conducting this audit is that the previous OAG reports have identified 

shortcomings related to the monitoring of privatised SOEs. In addition, the public interest and 

frequent writings on privatised SOEs make this study more relevant.   

Nine out of 26 SOEs privatised through Special Spin-off method were under investigation while 

we were auditing, therefore they were not subject to our audit.  

The audit findings indicate that PAK put in place internal controls and regulations for monitoring 

the fulfilment of commitments of buyers of SOEs privatised through Special Spin-off. In addition, 

it also designed a monitoring system to follow up the commitments’ fulfilment.  

The main audit findings are the following: 

PAK had produced the Annual Monitoring Plan but no objectives related to the monitoring of 

fulfilment of commitments were set; 

Financial penalties were not imposed and commitments were not fulfilled within the 

commitments deadline; 

Release from reporting without having the commitments fulfilment from the  buyers verified by 

the independent auditor; and 

Delays in withdrawing the shares of buyers having fulfilled the commitments to a low level. 
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Conclusions 

Regulating the monitoring of sales contracts  

PAK has designed a monitoring and reporting system. However, PAK has not set specific 

objectives in line with the signed contracts in the annual plans on the monitoring of 

activities.  

Monitoring of the buyers’ commitments fulfilment process  

The "Commitment Agreement" does not stipulate the extension of the commitment period, 

failure to impose penalties when commitments are not fulfilled by the byers and the release 

from commitments when not completely fulfilled.  

The COU has monitored the fulfilment of commitments and has taken actions thereof. But, 

the Board of Directors (BoD) did not approve penalties when commitments were not 

fulfilled and has released the buyers when commitments were not completely fulfilled. 

Therefore, we may conclude that failure to approve penalties and the release from 

commitments without having fulfilled them implies departure from the terms of the 

Agreement. 

Fulfilment of commitments by the buyers of SOEs privatised through special spin off  

The fulfilment of investment commitments by the Buyers within the committed period was 

under 50%, while the results achieved so far following the extension of the commitments 

fulfilment period are approximately 70%. The results achieved on the employment 

commitments are satisfactory and have so far reached 96%.  

Recommendations  

The results show that PAK has significant room for improvement in the monitoring area. 
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In order to use the lessons learned from this privatisation process in the future, we recommend: 

the future Board of PAK to ensure that:  

1. The annual monitoring plans are linked to the specific objectives in the signed contracts.  

2. The commitments fulfilment monitoring process is complemented with robust use of 

stipulated actions in case when conditions are not fulfilled as set forth in the Commitment 

Agreement 

3. The buyers of enterprises are further encouraged to completely fulfil the commitments 

made and that buyers are released from them after having fully fulfilled them.  

the Government: 

1. To take the experience gained from the current monitoring processes into account in future 

privatisation processes.  

Response of the Acting deputy Managing Director of PAK – non statutory audit 2015 

Acting deputy Managing Director of PAK has agreed with all our audit findings and conclusions 

and committed to make all efforts to address the recommendations given.  
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1 Introduction 

1.1 Privatisation Process 

The privatisation process, firstly managed by international institutions in Kosovo, began with the 

establishment of the Kosovo Trust Agency in 2002. The regulation1 establishing the Agency 

authorised it to "administer"2 SOEs and their assets. 

This process was led by KTA as the IV Pillar of UNMIK until June 2008. After the declaration of 

independence in 2008, KTA’s activity ended and the privatisation process was carried on by PAK.   

The privatisation of these assets aimed to have a positive impact on our economy and the creation 

of new jobs. 

 

1.2 Audit problem  

The Special Spin-off was one of the methods of selling new companies (NewCos) where capital 

investments and employment were the contracting obligations buyers had to meet. PAK’s role 

was to monitor and report on the fulfilment of commitments by the buyers according to the 

Commitment Agreement in cases of sales through special spin-off. 

Following privatisation, the monitoring was carried out according to the criteria set forth in the 

Commitment Agreement, which is a constituent part of the contract. The contract stipulates all 

processes and criteria that the buyer of the privatised enterprise should fulfil. In case of failure to 

fulfil the obligations, these enterprises shall be returned under PAK’s administration. 

The buyers of enterprise privatised through Special Spin-off should invest the determined amount 

and hire a number of employees according to the Commitment Agreement.  

Failure to meet the obligations set out in the contract implies less investments and employment, 

which directly affects the economic development. 

  

                                                      
1 UNMIK Regulation no. 2002/12 on the establishment of the Kosovo Trust Agency (KTA). 
2 Administration is referred to any action KTA considered as suitable to preserve or add value.  
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The previous years’ regularity audit reports have identified shortcomings related to the 

monitoring of privatised SOEs. Therefore, we firstly considered the OAG audit findings that PAK 

had:  

Changed the terms of the original contract for Special Spin-off privatisation without any legal 

basis;  

Not imposed penalties, thus forgiving some buyers that did not fulfil their commitments;  

Renewed the business of buyers of SOEs without a new agreement in place.   

In addition, public interest and frequent critical writings regarding the privatised SOEs and their 

monitoring have given greater importance to our intention to clarify the facts and reasons behind 

the shortcomings3. 

 

1.3 Audit objective  

The audit objective was to assess whether or not PAK has properly monitored the fulfilment of 

SOEs buyers’ commitments and draw lessons from this monitoring process.  

 

1.4 Audit questions  

Audit questions are intended to provide answers on the monitoring of commitments of buyers of 

SOEs privatised through special spin off. 

To this end, the main audit question is: “How has PAK obtained assurance that privatisation 

contracts for SOEs privatised through Special Spin-off have been implemented (delivered the 

intended results)?   

In order to make the audit problem analysis easier, we made the following sub-questions: 

1. How was the contracts monitoring arranged?  

2. How has the buyers’ commitments fulfilment process been monitored? 

3. To what extent have the buyers of SOEs privatised through special spin off fulfilled the 

commitments in accordance with the Agreements? 

                                                      
3 http://gazetajnk.com/?cid=1,987,6778; http://www.evropaelire.org/content/article/24556329.html; 

http://koha.net/?id=8&arkiva=1&l=102693; http://kosovalbaner.com/2013/10/vazhdojne-eksperimentet-me-
privatizimin-e-ndermarrjeve-ne-kosove/;http://botasot.info/ekonomia/51400/iNz93fO/  

http://gazetajnk.com/?cid=1,987,6778
http://www.evropaelire.org/content/article/24556329.html
http://koha.net/?id=8&arkiva=1&l=102693
http://kosovalbaner.com/2013/10/vazhdojne-eksperimentet-me-privatizimin-e-ndermarrjeve-ne-kosove/;http:/botasot.info/ekonomia/51400/iNz93fO/
http://kosovalbaner.com/2013/10/vazhdojne-eksperimentet-me-privatizimin-e-ndermarrjeve-ne-kosove/;http:/botasot.info/ekonomia/51400/iNz93fO/
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1.5 Audit criteria  

The criteria for monitoring of SOEs privatised through special spin-off are defined in line with the 

audit questions. 

The audit criteria for the first audit question imply:  

 Monitoring of the “Commitment Agreement” by buyers based on a clear legal basis; and 

 The monitoring plan and process described and documented.  

The audit criteria for the second and third audit question imply that: 

 PAK should determine the monitoring objectives and measure their implementation; 

 Buyers should report based on the criteria set forth in the Commitment Agreement; 

 PAK should undertake actions in line with the criteria set forth in the Commitment 

Agreement; and 

 There should be a documented legal mechanism in place. 

 

1.6  Audit scope and methodology  

The audit scope covers PAK and the 2005-2014 period, which includes the monitoring process 

since the first privatisations of SOEs through special spin off. 

The quantitative and qualitative data were collected from different sources. Audit methods were 

mainly based on analysing and reviewing documents and interviewing relevant stakeholders.  

The audit methodology included the following specific activities:  

Review of the legal framework; 

Interviews with the responsible officers in the Monitoring Department;  

Buyers reporting, 

PAK follow-up on the fulfilment of buyer’s commitments,  

Independent auditor’s reports on the fulfilment of buyers commitments;  

COU reporting to PAK’s Executive Management and PAK’s BoD on the fulfilment of 

commitments; and 

BoD decisions.  
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2 Description of the audit area  

Kosovo SOEs used to operate in a wide range of sectors, including mining, agriculture, food 

production, metal processing, construction materials, trade, construction, tourism, transport and 

services. 

Like municipalities and the state, the employees of enterprises were considered as potential 

owners of SOEs in Kosovo. 

Privatisation is the transfer of enterprise ownership, in whole or partially, from the state to private 

ownership, thus enabling the change of capital’s owner. 

The privatisation’s goal is to enhance the enterprises’ efficiency. Privatisation is used as part of a 

state’s economic reforms. Countries support the privatisation program to reduce the financial 

burden of their governments in order to enhance the citizens’ economic welfare and minimize the 

state impact on the management of enterprises in general. 

Therefore, privatisation is regarded as a political tool that adds value to the market. 

 

2.1 Relevant stakeholders within PAK  

The Board of Directors (BoD) of PAK has general responsibilities on the activities of the Agency. 

BoD’s responsibilities include, inter alia, the adoption of the Charter, regulations, financial and 

auditing policies, the adoption of operational policies, etc. 

The Executive Management of PAK consists of the Managing Director and two Deputy Managing 

Directors.  They exercise powers they have been vested with by the BoD or Law on PAK. They 

work closely with the Directors of respective departments to develop the privatisation strategy. 

The Managing Director reports to the BoD. He participates in and contributes to all meetings held 

by BoD, but has not right to vote. 

Control and Oversight Unit (COU) –, the Monitoring Unit has been operating as a separate unit 

within PAK’s Department for Corporate Governance as of the end of 2011. Following PAK 

restructuring in January 2012, the Monitoring Unit was incorporated in the Control and Oversight 

Unit under the Sales Division.  

COU’s main tasks include the collection and systematisation of financial reports of SOEs under 

PAK administration as well as the collection, systematisation and comparison of financial reports 

aiming at preserving and increasing the value of SOEs. COU's role is also to monitor and report on 

the buyers’ fulfilment of commitments according to the Commitment Agreement.  
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2.2 Privatisation methods  

The privatisation process in Kosovo has taken place by using the sale and liquidation methods:  

1. Sale of Socially Owned Enterprises –  

The following sale methods have been used to sale NewCOs: 

 Regular Spin Off – implies the sale of SOEs without conditions. 

 Special Spin Off – implies the sale of SOEs to investors upon some conditions. 

The buyers of NewCos privatised through Special Spin Off had to keep the companies 

operational, invest and keep a certain number of employees.   

The winner of a special spin–off was selected based on the offered prices and on the scores 

obtained for having met other criteria: 

 50% of scores were awarded for the price; 

 25% of scores for investments to be made; 

 25% of scores for employment. 

2. Sale of assets during the SOEs liquidation process  

This process is based on the characteristics and specifics of this model. The voluntary 

liquidation of privatisation allows a rapid exit from the market of those enterprises having no 

clear perspective to survive. 

KTA, as an Agency dealing with this process, has followed two steps in the SOEs privatisation 

process. 

In the first step – KTA, managing all social sector enterprises, enabled the creation of a new 

company “New Enterprise” as a Joint Stock or Limited Liability Company and the transfer of 

these entities, a part of or all assets of the old enterprise, to new companies. The newly 

established companies enjoy the rights on the assets of old SOEs but bare no responsibility on 

debts or lawsuits. Responsibilities remained to the old SOEs, which would legally continue to 

exist, but would not be operational anymore. 

In the second step it sales the shares of a NewCo (held on trust by the Agency) to both local 

and international private investors.  Sales receipts are hold in trust fund waiting for the 

creditors’ claims to be resolved. 
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3 Audit findings  

There are 26 SOEs sold through this method, out of which 21 had to meet the condition on 

investments and employment, four had to meet only one condition on employment and one SOE 

had to meet the condition on the turnover to a certain limit.  

There were 20 buyers released from the commitments: 2 were released by KTA and 18 by PAK. 

Due to failure to fulfil the commitments, the shares of 4 enterprises have been returned to PAK 

ownership whilst two enterprises are under monitoring.  

Nine out of 26 SOEs privatised through Special Spin-off method were under investigation 

while we were auditing, therefore they were not subject to our audit.  

The following table gives a general overview of the situation regarding the privatised SOEs under 

investigation.  

Table 1: General overview of privatised enterprises under investigation  

Situation of enterprises  Number of enterprises  Under investigation 

Released from commitments 20 4 

Return of SOEs ownership4  4 3 

Under monitoring  2 2 

 

  

                                                      
4 In the contract referred to as withdrawn shares 
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3.1 How was the contract monitoring regulated?  

Given that monitoring is an instrument to follow up the fulfilment of contract conditions by the 

buyers of SOEs privatised through special spin off, we considered: the legal infrastructure 

regulating the monitoring process, the legal mechanism guaranteeing that buyers’ commitments 

will be adhered to and the drafting of the monitoring management plan.  

 

3.1.1 Was there any legal infrastructure regulating the monitoring process? 

Having a clear legal infrastructure in place plays a key role in regulating the monitoring process.  

The monitoring of enterprises privatised through special spin off was regulated through Sales 

Contracts. The Commitment Agreement setting forth the contractual obligations of both the buyer 

and PAK constitutes a particular part of the contract. It contains articles stipulating the monitoring 

of commitments, actions to be taken in case commitments are not fulfilled, termination of the 

agreement and the resolving of disputes. In addition, the Monitoring Guideline has been 

produced in 2014 upon the Auditor General’s recommendation.  

 

3.1.2 Has a legal mechanism been put in place guaranteeing that the 

buyers’ commitments will be adhered to? 

Having a legal mechanism in place for guaranteeing that the commitments will be adhered to by 

the buyers is essential. 

PAK has a legal mechanism in place containing the privatised enterprises’ monitoring process and 

determining the punishment measures in case commitments are not fulfilled.  

However, we have observed that this legal mechanism has created uncertainties in specific cases, 

as follows:   

Conflicting definitions in the Contract  

In our opinion, the paragraph regulating what capital investment means contains two conflicting 

definitions:  

 In the “Commitment Agreement” the investments guarantee should ensure that the 

committed capital investments should be made within two years from the entry into force 

of the present agreement  

 In the Contract, for the purposes of this agreement capital investments shall imply money 

paid to buy capital assets. 
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Unclear definition of the fulfilment of commitments level  

In the contract concluded between KTA/PAK and the Buyers, the agreements termination 

criterion was not clear. According to the contract, the agreement shall end when KTA/PAK 

recognizes the result as satisfactory. 

The level of commitments to be fulfilled by the buyers was not clearly specified by KTA/PAK in 

the contract. 

Unclear specification of the required level of the fulfilment of commitments increases the risk that 

commitments are not fully fulfilled thus leading to failure to obtain the best benefits from 

privatisation through special spin off. 

Combined Strategy for SOEs privatised through Special Spin Off  

The Contract is the legal basis guaranteeing that the buyers’ commitments will be fulfilled.   

In 2009, PAK approved the Combined Strategy for SOEs privatised through Special Spin Off. This 

strategy divides the fulfilment of commitments into three categories: in the first category, 

commitments should be fulfilled from 0% - 39%, in the second 40% - 80% and in the third 80% or 

higher. 

Having been put in place, this Strategy was applied in the enterprises when it comes to both 

extension of the period and their release from monitoring. 

Although this strategy contains elements of the Sales Contract, any departure from the terms of 

the Commitments Agreement may be deemed as discrimination towards other bidders. 

 

3.1.3 Had PAK produced a Monitoring Management Plan  

The Special Spin-off privatisation contracts set forth the fulfilment of commitments on investments 

and employment. These contracts also stipulate the way and timeframe when buyers of SOEs 

should fulfil the commitments made.  

Based on the Special Spin-off privatisation contracts and commitments thereof, PAK should draft 

realistic plans regarding the way, frequency and resources needed to monitor the implementation 

of these commitments.     

COU prepared the annual action plan at the beginning of each year. In addition, they prepared 

quarterly, monthly and weekly plans for carrying out the Unit’s overall activities.    
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We found that:  

COU’s monitoring plan included dates but no concrete targets on the commitments fulfilment 

monitoring visits were set.   

Failure to set investments and employment monitoring targets increases the risk that the promised 

and contracted commitments are not fulfilled in time. 

 

3.1.4 Has a reporting system been put in place?  

A well designed monitoring and reporting system should provide effective monitoring and 

reporting.   

PAK has designed a reporting system on monitoring.  This reporting system is stipulated in the 

Commitment Agreement. Based on this monitoring and reporting system: 

Buyers of SOEs privatised through special spin off are obliged to report to COU on the fulfilled 

commitments. The reporting is made on a quarterly basis throughout the commitment period;  

COU officials pay monitoring visits to the privatised enterprise. The goal of the visit it to look into 

the level of commitments fulfilment; 

COU should report to the Management and BoD on these activities, whilst the final decisions are 

taken by the BoD.  

Upon request of the BoD from 2009, the hiring of an independent audit company by the end of the 

period foreseen in the Agreement in order to give the opinion on the level of commitments 

fulfilment has become a practice.  

 

3.2 How is the commitments’ fulfilment process monitored?   

We have handled the monitoring against planning and actions taken in line with the criteria set in 

the Commitment Agreement as well as the return of enterprise ownership in case the agreement 

was not fulfilled.   

We tested seven enterprises to review the monitoring process as a whole and five other enterprises 

for which we analysed the commitments release process. 
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3.2.1 Have monitoring objectives been achieved against the planning ones?   

PAK should monitor the implementation of commitments in order to ensure that they are strictly 

implemented according to the signed contracts.  

The implementation starts once the plan with specific targets is drafted. The targets define the 

activities, expected results, deadlines, follow-up and reporting on results.  

We found that:  

COU’s monitoring plan did not set targets/objectives in line with the signed contracts on whether 

they were met or not. The visits paid by COU officers were more of informing character and did 

not have any executive impact. The BoD did not take into consideration the COU’s reporting while 

making decisions regarding the fulfilment/non-fulfilment of the commitments by buyers.     

There is no point in measuring whether contracted commitments have been fulfilled if the 

monitoring visits have no executive impact on the Management and BoD.  

 

3.2.2 Has PAK taken actions in line with criteria foreseen in the 

Commitment Agreement? 

COU has a key role in monitoring the fulfilment of commitments by the buyers. Although COU is 

responsible for monitoring the processes, it is not the only one responsible for making decisions 

against the criteria set forth in the Agreement because conclusions are also drawn by the 

Management and final decisions are taken by the BoD.  

The COU, Executive Management, Board of Directors and the Buyers should all play their roles in 

order to ensure that SOEs privatisation is implemented as foreseen in the agreement. 

The following table shows the most important processes that COU, Management and BoD have 

carried out when it comes to monitoring the fulfilment of commitments.  
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Table 2: Commitments’ fulfilment monitoring processes  

 Activity description Expected results  Responsibilities  

A Informing the buyers 
regarding the 
monitoring  

Clarification of buyers 
responsibilities according to 
the contract  

COU informs the buyers on the 
commitments made in the 
privatisation.  

B Reports received from 
buyers and decision 
making thereon   

Timely information and 
decision making. Reports 
received within the 
deadline  

COU verifies and analyses  the 
reports submitted by the buyers  

C Monitoring visits   Adherence to the deadline 
and quality of the visit 
based on the plan  

Visits paid to buyers after having 
reported to COU. 

D Preparation of reports Report readability and 
content for future decision 
making  

COU prepares the report on the 
visit made, presenting numeric 
and narrative information. 
Submission of the report to the 
Management 

E Data recording and 
processing  

Data recording in time and 
with quality. Follow up on 
the compliance with 
requirements. 

COU verifies the capital 
investments invoices and 
payments made thereon, the lists 
of employees and contribution 
and tax payments. The 
information is recorded into the 
database. 

F Planning and proposals 
for the engagement of 
the independent 
auditors 

Timely decision making on 
the engagement of 
independent auditors  

Timely engagement of the 
independent auditor, 
preparation of the Memo to the 
Management and Board 
regarding the findings and 
fulfilment of commitments.  

G Drafting memos on 
fulfilment of 
commitments to the 
Executive Management 
and BoD 

Readability and content of 
memos  

COU prepares the informing 
memos on the fulfilment of 
commitments. 

H Proposal for release 
from exemptions  

Fulfilment of commitments 
according to the 
Commitment Agreement 

COU prepares the memos on the 
results, proposing the BoD and 
the Management to release the 
enterprise from the agreement. 
Decision to be taken by BoD.  



ZYRA E AUDITORIT TË PËRGJITHSHËM – KANCELARIJA GENERALNOG REVIZORA 
OFFICE OF THE AUDITOR GENERAL 

 

12 

Having analysed the results and documents received, we will present our findings and actions 

taken by COU during the monitoring process: 

A. Informing the buyers regarding the monitoring 

For each enterprise monitoring activity, the COU should inform the buyers regarding the 

monitoring to take place and their responsibilities according to the signed contract stipulating the 

commitments. The buyer is thereof informed of his obligations, the monitoring period and the 

way of reporting. We found that COU has informed the buyer in time regarding the monitoring.  

Transfer of ownership without previous approval from BoD of KTA  

As long as the Commitment Agreement is applicable, neither the buyer nor the Enterprise can 

change the benefiting owners, buyer monitoring persons or the enterprise’s ownership structure 

without previous written approval from KTA. 

The buyer of Kosovatex SOE transferred the shares to another buyer without previous approval 

from KTA. KTA signed the agreement for the transfer of shares between the buyers two months 

after the contract. BoD took no measures when it comes to full adherence to all contract criteria. 

Changing of buyers while the contractor had not fulfilled the commitments increases the risk that 

privatisation objectives are not reached. 

B. Reports received from buyers 

According to the Commitment Agreement, COU receives reports from the buyers. When the 

buyer does not report on time, COU should ask for the progress report on commitments made to 

be submitted.  

Our tests show that COU has required the buyers to report on the progress of commitments 

fulfilment in time and that the buyers of SOEs have reported for each reporting period in time as 

well.  

C.  Monitoring visits   

Visits are foreseen to be paid after the buyers have reported on the progress of commitments 

fulfilment. 

Having handled this process, we may conclude that COU officials have paid visits after the buyers 

reporting in order to look into the fulfilment of commitments for the respective reporting period.  
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D. Preparation of reports 

COU officials should produce reports on the visits made to the enterprises and submit them to the 

management. 

Our tests show that reports on the visits made were produced in time. These reports contain 

numeric and narrative information on the fulfilment of commitments or any buyer request. 

E. Data recording and processing 

Each buyer should correctly and timely report as stipulated in the Commitment Agreement. COU 

is tasked to verify invoices on capital investments and payments made thereon, the employees’ 

lists and the payments on pension contributions and taxes. 

We may therefore conclude that COU officials insert this information into the database and 

compare them with the independent auditor’s reports in end of buyer’s reporting period.  

F Planning and Engagement of independent auditors to verify the fulfilment of commitments 

according to the Commitment Agreement 

Planning and engagement of independent auditors are made on COU request. Independent 

auditors were assigned to: verify the amount of each investment, thoroughly check the invoices, 

and verify the number of employees according to the buyers’ commitments made in the 

Commitment Agreement.  

Independent auditors have submitted audit reports to the COU in time. Based on these reports, 

COU has prepared a memo to the management and BoD regarding the findings, i.e. the level of 

commitments fulfilment. 

Our review of those memos has resulted in the following findings: 

The evaluation company did not evaluate capital investments  according to the Tender rules  

According to Tender rules, Capital Investments implies the money paid to buy capital and fixed 

assets including all tangible property which cannot be easily converted into cash and is usually 

kept for a long-term period.  

According to the audit report on the fulfilment of commitments in the Fushe Kosova Mill NewCo, 

the independent auditor has not been able to conclude whether invoices presented the real value 

of the procured equipments (assets). According to this report, investments have been 

implemented by 96.14% against the commitments. It recommends the valuation of assets to be 

done. Due to the independent auditor’s inability to examine whether or not investments were 

made, PAK engaged an evaluation company to determine the real value of equipments. According 

to the Asset Evaluation Report, the buyer fulfilled the commitments at 94.78% and has been 

released from the commitments. 
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But, the equipments evaluation was not in compliance with Tender rules and Sales contracts 

according to which, Capital Investments shall be considered those investments for which 

payments are made to buy capital and fixed assets.  

Inconsistent decision making by the BoD regarding the release from commitments  

In order to verify the commitments of the buyers of Depo Mulliri Sillosi NewCo, KTA used the 

independent auditor’s report for the 18 months period whilst engaged its internal auditors (IAs) 

for the three remaining months. According to IAs, investment commitments were not fulfilled by 

14%. The internal auditor of KTA did not recognise the loan cost as a capital investment. 

Moreover, BoD did not approve the application of financial penalties imposed by COU for failure 

to fulfil the commitments.  

In a meeting held on 21st of May 2008, BoD of KTA took the decision to release the buyer from the 

conditions of the Commitment Agreement without ensuring they were fully met. However in May 

2009, PAK, based on the BoD’s decision to annul the Release Notice, informed the buyer on the 

annulment made and the new audit on commitments to take place. The new audit on fulfilment of 

commitments is not finished due to the auditor’s scope limitations caused by the buyer not feeling 

obliged to be subject to another audit after having received the Release Notice. Following 

negotiations between parties, BoD of PAK took another decision on March 2011 to declare the 

Release Notice invalid. The engaged independent auditor has confirmed that investments were 

made at 91.15% whilst for employment was fulfilled by 100% within the commitment period. By 

the end of 2011 the employment rate was gradually reduced below 55.12%. 

We may conclude that KTA/PAK did not determine whether the loan cost should be recognised 

as capital investment or not. 

Commitments’ fulfilment was recognised by the independent auditor after the approved period expired  

The buyer of Kosovatex SOE fulfilled the investment commitments by 0.67% within the committed 

period.  

Notwithstanding ongoing reporting that the violation of Commitments Agreement is a deemed a 

serious violation, PAK did not take any measure to withdraw the ownership as foreseen in the 

contract. 

The buyer changed the business plan after having failed to implement the first one. This plan and 

the extended period of commitments were approved by BoD.  

Moreover, the commitments period was decided to be extended for 24 more months, i.e. until 

31.08.2010. According to the independent auditor, the investments commitments were fulfilled by 

46.60% up to this period was whilst the employment ones by 47%.  

Despite this, another independent audit was assigned by PAK referring to the period up to May 

2011. The second extended period, which contains 5 additional months, was not approved by BoD. 
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The independent auditor ascertained that investments commitments were fulfilled by 101.84% 

whilst the employment ones by 114.5%. 

Failure to take actions for serious violations as foreseen in the contract increases the risk that assets 

are lost and that privatisation objectives are not reached. Extension of the deadline on fulfilling the 

commitments, for the second period as well, may increase the risk that actions not included in the 

contract are taken. 

G. Preparation of informing memos to Management and BoD  

COU produces memos to inform PAK regarding the buyers’ progress in fulfilling commitments 

within the commitment period, and extended period if any, until the release from commitments. 

In the end of the monitoring period, COU prepares Memos proposing to the management and 

BoD to make decisions such as imposing of penalties, return of ownership, release from 

commitments or other situations.  

We reviewed the memos prepared by COU and resulted with the following findings  

No financial penalties were imposed to buyers having not fulfilled the commitments within the 

committed period. Investment and employment commitments have been an important factor in 

selecting the winning bidder. The Commitment Agreement contains commitments which the 

buyer must meet during the commitment period when it comes to investments and employment. 

If the buyer does not fully fulfil the commitments within the period specified in the Commitment 

Agreement, which is part of the Contract, financial penalties shall be imposed.   

COU calculated the financial penalties and informed the Management of PAK and Buyers thereon. 

Although the Commitment Agreement, supported by the legal opinion of PAK’s Legal Office set 

forth the calculation and application of financial penalties in case of non-fulfilment of 

commitments, PAK did not apply penalties in those cases. According to PAK, the reasoning for 

this was based on the opinion dated 28 April 2011, given by an international expert hired by PAK, 

stating that: Under the English Law, the contract’s provision requiring the impose of punishment 

sanctions to the party who fails to fulfil its obligations is considered to be in contradiction to the 

public policy, thus is not applicable.  

The following table is a summary presenting the level of commitments fulfilled within the 

commitment period and the calculation of financial penalties. This is confirmed in the 

independent auditors’ reports engaged by KTA/PAK. 
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Table 3: Financial penalties  

Enterprises Commitment period Level of fulfilment 
within the commitment 
period (%)5 

Calculated 
financial 
penalties 

IMK Pipe Factory 20/11/2007-20/11/2009 37 % 1,615,639 € 

Mulliri Fushë Kosovë 10/07/2007-10/07/2009 82.70% 1,119,942€ 

Modeli 13/04/2007-13/04/2009 62.81% 184,584€ 

Grand Hotel 13/10/2006-12/10/2008 9.84% 8,822,314€ 

IDGJ Tobacco 14/06/2006-14/08/2008 18.89% 4,573,649€ 

Xim Strezovci 13/12/2007-13/12/2009 0.96% 7,298,170€ 

MIM Golesh 11/12/2007-11/12/2009 2.01% 8,447,812€ 

Agrokosova Holding 27/8/2007-26/08/2009 24.61% 3,579,997€ 

Llamkos 21/07/2005-20/07/2007 11.10% 1,686,459€ 

COU reported to BoD based on Buyer’s reporting  

PAK Management reported to the BoD that the Buyer of Ferronkeli NewCo made an investment 

of €59 million, or 184% more than committed. PAK had not obtained sufficient evidence on such 

investments. This amount is reported in the buyer’s reports to PAK, but according to the 

independent audit report, the amount confirmed as capital investments was €20 million, i.e. 

commitments are fulfilled at 104%.  

Moreover, the BoD of PAK released Ferronickel NewCo from reporting although it was given a 

Qualified Opinion in the audit report on the grounds that the enterprise did not keep a separate 

fixed assets’ register. In addition, the independent auditor had not obtained sufficient and 

adequate accounting evidences, including the detailed trial balance and sub-account statements 

regarding the investments and transactions of the company. 

The investments detailed in the independent auditor's report show that the total of investment 

was by €240.798 higher than the investments tabled as investments receivable. 

Financial penalties for having failed to fulfil employment commitment were not calculated as foreseen in the 

contract  

If, by the end of any period specified in the Agreement, employment commitments are not 

fulfilled in accordance with this Agreement, punishment provisions shall be applicable. 

                                                      
5 According to the Agreement, the level of fulfillment within the commitment period implies the first period. 
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In 2007, by the end of the first stage of the employment period, the buyer of Ferronikeli NewCo 

reported an average of 646 employees out of 1,000 it had to employ.  This criterion was met three 

months after the commitments period was due. 

COU did not impose any financial penalties for those three months, which would total to €265,500. 

Failure to apply sanctions for failure to fulfil contractual provisions increases the risk that 

investments are not made according to the contract and that privatisation’s objectives are not met.  

H.  Release from Agreement commitments  

The release from the Agreement is proposed when COU has continuously received quality reports 

from the buyers and when, during the visits paid to them, has ascertained that commitments are 

fulfilled, verified the payments with the list of employees, and received the independent auditor’s 

report on the level of commitments fulfilment.  

The buyer of the enterprise shall be released from commitments after having fulfilled them 

according to the Agreement.  

In this process, we found that: 

Release from reporting without confirmation of independent auditors on commitments  

BoD of PAK had released Ferronikeli NewCo from further reporting four months before the 

commitment period was expired.  

In a meeting held on 27 and 28 February 2009, the BoD approved the application for release from 

reporting based on the management reporting that investment commitment was fulfilled by 300%. 

These investments were not confirmed by the independent auditors at this time. The release was 

made based on a clause that the company is not released of any liability that may result from 

external audit.  

The independent auditor was engaged for a three month period shorter than the period of the 

commitments rather than for the full reporting period 

Moreover, PAK did not receive any certificate to confirm whether or not the third commitment on 

processing of minerals was fulfilled. The implementation of this commitment was not handled in 

the independent auditor’s report. We did not find in the BoD meetings minutes that it was 

discussed there either. 

Release from commitments before the commitment period is due may increase the risk that the 

contracted commitments are not fulfilled. 

Incomplete evidences on the fulfilment of commitments  

The Commitment Agreement of some enterprises contains other conditions in addition to 

investment and employment ones. In addition to investments and employment, the buyer of 
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Birraria e Pejës new SOE had another purchase condition to meet: buying 5,000 tonnes of barley 

for two years within the commitment period. The evidences provided show that 312 tonnes of 

barley were contracted.  

Moreover, we found that the data provided for around 350 accommodation invoices were not 

sufficient to prove that the money paid thereof were related to the adviser, which could be vested 

to the capital investments.  

Delays in return of the ownership for buyers with low level of commitments fulfilment  

According to the Commitment Agreement, the buyer leaves PAK the option to return the whole 

capital of shares with nominal value. Shares shall be returned only upon BoD written direction: in 

case of serious violation of commitments - when the implementation of each commitment would 

not go beyond 40% during the commitment period. 

The following table presents the enterprises the BoD has taken the decision to withdraw the shares 

of, because their buyers fulfilled the commitments to a low level.   

Table 4: Return of ownership   

Enterprise Commitment period  Investment 
commitment 
fulfilled (in%) 

Employment 
commitment 
fulfilled (in%) 

Return of 
ownership  

Llamkos Steel  21/07/2005-20/07/2007 11.10% 100% 21/05/2008 

Xim Stezovci 13/12/2007-13/12/2009 0.96% 4.62% 15/03/2012 

Grand Hotel 13/10/2006-12/10/2008 9.84% 100% 31/05/2012 

Magnezite Mine 
Golesh 

11/12/2007-11/12/2009 2.02% 16.33% 31/08/2014 

The above table shows that BoD of PAK has taken the decision to return the ownership in two to 

three years after the Commitment period was due. 

Our of the four enterprises that have received back their ownerships, only Xim Strezovci 

Enterprise was subject to our sampling, because the others were under investigation. 

The buyer of Xim Strezovci had a low level of investment and employment, respectively 0.96% 

and 4.62%, within the commitment period.  The decision to withdraw the shares had entered into 

force two years after the end of the period. 

As a result of these delays and negligence during the monitoring period assets were severely 

damaged by the Purchaser. During the site visit, the COU found discrepancy between the list of 

assets owned by PAK and the assets that were actually in the enterprise. PAK was also informed 

by the Local Council of Strezovc regarding the damage caused to the company. In the meeting 
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with COU, the buyer admitted to have damaged the assets and transferred them in the Goleshi 

mine given that it is the same owner. 

Delayed decision making increases the risk for the damage, los or alienation of enterprise’s assets.  

Delayed decision making on the return of ownership when commitments are not fulfilled by the 

buyer undermines the businesses continuity.  

 

3.3 To what extent have commitments been fulfilled by the 

buyers?   

Complete fulfilment of commitments by the buyers of Socially Owned Enterprises has an impact 

on the country’s economic development and employment growth. PAK should ensure that 

employment and investment commitments are met and that buyers are from the monitoring once 

they have fulfilled the commitments at 100%. 

An overall analysis of the level of fulfilment of commitments by the buyers of SOEs privatised 

through special spin-off method, as required by the Commitment Agreement, is based on a 

comparison of data drawn from the Commitment conditions and the results achieved by the time 

of release. 

The following table shows the fulfilment of investment and employment commitments within the 

committed period and the results achieved by the time of release. 
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Table 5: The level of fulfilment of commitments for 26 enterprises  

 Commitment 
of buyers  

At the end of 
commitment 
period  

in % Achieved 
results6 

in % 

Committed 
investments 

197,453,564€ 90,788,804€ 46% 133,568,501€ 68% 

Committed 
employment  

7,913 6,885 87% 7,595 96% 

The table above shows that the commitments fulfilled within the commitment period was at 46% 

for investments and 87% for employment. On the other hand, the achieved results confirmed by 

the independent auditor reached 68% for investments and 96% for employment.   

The following graphic shows the results achieved according to the number of enterprises and the 

implementation rate7. 

 

  

                                                      
6 Confirmed by the independent auditors 
7 Two enterprises are still under monitoring  
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Graphic 1: Results achieved on investments  

 

Capital investment was the condition for the privatisation of 21 enterprises. According to the 

above graphic, six of them have fulfilled the commitment by 100%. 

We may therefore conclude that PAK failed to influence on having the buyers commitments 

completely fulfilled as foreseen in the Commitment Agreement. 

In addition to the investment commitment, buyers have also committed to hire a certain number 

of employees. The following graphic gives an overview of the results achieved after the extension 

of commitment period according to the number of enterprises and employment.  

 

Employment was the condition for the privatisation of 25 enterprises. According to the above 

graphic, 21 of them have fulfilled the commitment by 100%.  
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4 Conclusions  

Regulating the monitoring of sales contracts  

PAK has designed a monitoring and reporting system. However, PAK has not set specific 

objectives in line with the signed contracts in the annual plans on the monitoring of 

activities.  

Monitoring of the buyers’ commitments fulfilment process  

The "Commitment Agreement" does not stipulate the extension of the commitment period, 

failure to impose penalties when commitments are not fulfilled by the byers and the release 

from commitments when not completely fulfilled.  

The COU has monitored the fulfilment of commitments and has taken actions thereof. But, 

the Board of Directors (BoD) did not approve penalties when commitments were not 

fulfilled and has released the buyers when commitments were not completely fulfilled. 

Therefore, we may conclude that failure to approve penalties and the release from 

commitments without having fulfilled them implies departure from the terms of the 

Agreement. 

Fulfilment of commitments by the buyers of SOEs privatised through special spin off  

The fulfilment of investment commitments by the Buyers within the committed period was 

under 50%, while the results achieved so far following the extension of the commitments 

fulfilment period are approximately 70%. The results achieved on the employment 

commitments are satisfactory and have so far reached 96% 
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5 Recommendations  

The results show that PAK has significant room for improvement in the monitoring area. 

In order to use the lessons learned from this privatisation process in the future, we recommend: 

The future Board of PAK to ensure that:  

1. The annual monitoring plans are linked to the specific objectives in the signed contracts.  

2. The commitments fulfilment monitoring process is complemented with robust use of 

stipulated actions in case when conditions are not fulfilled as set forth in the Commitment 

Agreement 

3. The buyers of enterprises are further encouraged to completely fulfil the commitments 

made and that buyers are released from them after having fully fulfilled them.  

The Government: 

1. To take the experience gained from the current monitoring processes into account in future 

privatisation processes 
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